
 

 

 

 

INTRODUCTION 

 Claimant Porter Yates (“Yates”), pursuant to C.R.C.P. 57, hereby seeks a declaration 

from this Court that Yates holds an enforceable security interest in real property located at 4935 

Pearl Street, Denver, Colorado 80216 (the “Property”) and that he be granted full status as a 
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secured creditor in this proceeding.  Yates seeks such relief merely to confirm and resolve any 

controversy as to Yates’ rights under Colorado law in relation to the Property.  Under normal 

circumstances, such relief could be readily obtained in a separate, routine civil action.  But, 

because this Court has exclusive jurisdiction over the Property, this is the only forum in which 

Yates can obtain a declaration of his rights.1   

BACKGROUND 

I. Humphrey Pledges the Property to Secure Repayment of His Debt  

In or around July 2014, Kiri Humphrey (“Humphrey”) approached Yates and asked for a 

substantial loan.  Yates agreed to loan Humphrey the requested funds, but insisted that he pledge 

real property as collateral to secure the repayment of the loan.  Declaration of Porter Yates 

(“Yates Dec”) at ¶ 1, attached hereto as Exhibit A.  On July 28, 2014, Yates and Humphrey 

entered into the Debt Conversion and Promissory Note (the “2014 Note”).  Id. ¶ 2.  Although 

Yates did not consult with an attorney regarding the transaction, the terms of the 2014 Note are 

clear and unambiguous.  Yates Dec. ¶ 3; Ex. B at 3-5.  Yates agreed to loan Humphrey 

$1,250,000 and Humphrey, who affirmatively represented that he “owned or controlled” the 

Property, pledged the Property as “collateral offered to Yates to secure the debt owed to Yates by 

Humphrey.”  Ex. B at 3, ¶ E.  The 2014 Note further states that it “serves as the document 

allowing for the assigning [of] title to . . . 4935 Pearl by Humphrey to Yates if Humphrey does 

not make the Interest or Principle [sic] payments owed to Yates.”  Id. at 4, ¶ 5.  Although Yates 

                                                           
1 Certificate of Conferral: On November 2, at approximately 5:00 p.m., and again on the date 

of filing, undersigned counsel emailed counsel for the Receiver, Kelsy Yates, Kiri Humphrey, 

and William Murphy to confer regarding this motion.  Ms. Yates does not oppose this motion.  

Undersigned counsel and counsel for Mr. Humphrey spoke by phone.  Counsel for Mr. 

Humphrey stated that he would provide Mr. Humphry’s position on this motion on Monday, 

November 6.  As of the time of filing, counsel for the Receiver and counsel for Mr. Murphy had 

not indicated their positions on this motion.        
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fully funded the Note, Humphrey failed to make all required payments under the Note and was in 

default as of February 2015, at the latest.  Yates Dec. ¶ 5.  Yates, who is not a lawyer, did not 

initially record the 2014 Note and, unfortunately, did not insist that Humphrey execute a 

traditional deed of trust with the Public Trustee a party thereto.  Yates Dec. ¶ 6.  

 On August 7, 2015, while knowingly in default under the 2014 Note, Humphrey and an 

entity named Murphy Building Structures, Inc. executed a promissory note in favor of William 

Murphy (“Murphy”) in the amount of $961,111.  On September 4, 2015, more than a year after 

Humphrey granted Yates a lien on the Pearl Street Property and more than six months after Yates 

had the right to take title to the Pearl Street Property due to Humphrey’s default, Humphrey, 

individually and as owner of 4935 Pearl Street, LLC, granted Murphy a Deed of Trust on the 

Property.  At the same time, Humphrey executed a Deed of Trust on property located at 399 

South Harrison Street, Denver, Colorado (“Harrison Street”).  Humphrey, who clearly had actual 

knowledge of Yates’ prior lien on and right to take title to the Property, had no authority to grant 

Murphy a first-position lien on the Property.  It is uncertain whether Murphy had notice of 

Yates’ prior lien at the time he took the Deed of Trust on the Property. 

 Later attempts by Yates to obtain a traditional deed of trust from Humphrey were 

unsuccessful.  Yates Dec. ¶ 8.  On November 17, 2016, Yates recorded a General Affidavit in 

Respect of Deed or Deed of Trust (“Affidavit”).  Ex. B.  The Affidavit provides notice that Yates 

holds a security interest and/or is entitled to title to the Property.  Id. at 1, ¶ 5. 

 On January 3, 2017, Yates filed a complaint against Humphrey personally in the District 

Court for the City and County of Denver, Colorado.  Yates v. Humphrey, No. 2017CV30013.  

Yates alleged that Humphrey defaulted on the 2014 Note and sought damages of amounts due 

under the 2014 Note.  In accordance with this Court’s Amended Order Appointing Receiver 
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(September 19, 2016)—which included in the Receivership Estate the Property and other assets 

but excluded Humphrey personally, the Property was not named or mentioned in the complaint, 

and the complaint sought no relief against the Property.  Ex. C.  In April 2017, Yates was granted 

summary and judgment against Humphrey on the Note in the amount of $1,455,000.  Ex. D.  On 

April 28, 2017, Yates recorded the Transcript of Judgment.  Ex. E. 

II. Procedural History 

 On February 21, 2017 and as he was required to under this Court’s Amended Order to 

Present and File Claims, Yates filed a claim in the Receivership Action (“Receivership Claim”), 

which sought relief only against the Property.  See Claim of Porter Yates (Feb. 21, 2017).  Yates’ 

Receivership Claim seeks two forms of relief: (1) to enforce his security interest in the Property; 

and (2) to hold the Receivership Assets liable under the doctrines of fraudulent transfer and 

piercing the corporate veil for Note proceeds transferred to them by Humphrey.  Consistent with 

the Amended Order Appointing Receiver, Yates’ Receivership Claim seeks no determination of 

Humphrey’s personal liability under the Note and no relief against Humphrey personally. 

 On April 21, 2017, the Receiver issued its First Report and Special Report on Claims 

(“Receiver’s Report”), acknowledging that Yates had “a right to file a lien or other security 

interest against the real property at 4935 Pearl Street.”  Receiver’s Report at 37.2  On May 10, 

2017, the Receiver filed its Motion to Market and Sell Pearl Street Property (“Motion to Sell 

Pearl Street”).  The Receiver requested a court order allowing it to sell the Pearl Street Property 

free and clear of all liens and suggested that proceeds from the sale would be used to fund 

“administrative costs.”  Mot. to Sell Pearl Street at 2-3.  On May 24, 2017, Yates filed a 

                                                           
2 Yates incorporates by reference the legal description of the Property contained in the 

Receiver’s Report.  See Receiver’s Report at 47. 
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Response in Opposition to the Motion to Sell Pearl Street.  Yates argued that the Receiver was 

required under Colorado law to hold all sale proceeds in trust for the benefit of secured creditors 

such as Yates.  Resp. in Opp to Mot. to Sell Pearl Street at 5.  In its Reply in Support of the 

Motion to Sell Pearl Street, the Receiver conceded that it would hold the sale proceeds, to be 

distributed later by court order.  Reply in Support of Mot. to Sell Pearl Street at 8-9.3  For the 

first time, however, the Receiver asserted that Yates did not have an enforceable security interest 

in the Property and that Yates was “not a secured creditor.”  Id. at 4.  Yates sought leave to file a 

sur-reply explaining why the Receiver’s new argument was contrary to Colorado law.  Motion to 

File Sur-Reply in Opposition to Motion to Sell Pearl Street, Ex. A (June 2, 2017).  The Receiver 

is currently marketing the Property for sale.   

ARGUMENT 

I. Yates Satisfies the Threshold Requirements for Declaratory Relief. 

 Colorado Rule of Civil Procedure 57 grants district courts “the power to declare rights, 

status, and other legal relations whether or not further relief is or could be claimed.”  Declaratory 

relief is available to “[a]ny person interested under a . . . written contract . . . or whose rights, 

status, or other legal relations are affected by . . . contract,” C.R.C.P. 57(b), “so long as the 

declaratory judgment would ‘terminate the uncertainty or controversy.’”  Zab, Inc. v. Berenergy 

Crop., 136 P.3d 252, 255 (Colo. 2006). 

 Here, Yates seeks a declaration of his rights under the 2014 Note, a contract between 

Yates and Humphrey in which Yates loaned Humphrey money and Humphrey pledged the 

Property as collateral.  Such a declaration is necessary to settle the controversy created by the 

                                                           
3 At a June 13, 2017 Status Conference, Judge Montgomery further clarified that “[a]ny liens, 

[or] security interest on the Pearl Street property are transferred to the proceeds, whatever 

amount they are, and can’t be disbursed without a Court order.”  Ex. F at 60:8-11.  
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Receiver over Yates’ rights.  Despite the clear terms of the 2014 Note and well-established 

Colorado law to the contrary, the Receiver has denied the existence of Yates’ lien on the 

Property and asserted that Yates is not a secured creditor.  See Reply in Supp. of Mot. to Sell 

Pearl Street at 4.  A declaration that conclusively establishes that Yates has an enforceable 

security interest in the Property will remove any uncertainty as to Yates entitlement as a secured 

creditor to sale proceeds and will terminate the apparent controversy regarding Yates’ status in 

this proceeding.  See Zab, 136 P.3d at 261.    

II. Yates Has a Valid, Enforceable Lien on the Property 

 Although Yates did not obtain and record a deed of trust to which the Public Trustee was 

a party—perhaps the most common way to obtain a lien on real property, he nevertheless holds 

an enforceable lien on the Property and all rights attendant thereto.  Yates simply asks this Court 

to apply well-settled Colorado law to the 2014 Note and confirm the enforceability of his lien on 

the Property. 

 “An equitable lien is a creature of equity, is based upon the equitable doctrine of unjust 

enrichment, and is the right to have a fund or specific property applied to the payment of a 

particular debt.”  Leyden v. Citicorp Indus. Bank, 782 P.2d 6, 9 (Colo. 1989).  Like a deed of 

trust or similar instruments, a valid equitable lien creates “a right in the lienor to have particular 

property charged with an encumbrance and sequestered under a judicial decree so that its rents or 

profits may be applied to satisfy the lienor’s claim.”  Fort Lupton State Bank v. Murata, 626 P.2d 

757, 759 (Colo. App. 1981); see Leyden, 782 P.2d at 10 (“An equitable lien is . . . a special form 

of constructive trust.”).  An equitable lien “may be declared by a court of equity out of general 

considerations of right and justice as applied to the relationship of the parties.”  Leyden, 782 P.2d 

at 9.   
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 An equitable lien arises under two circumstances, both of which are present here.  First, 

equitable liens are created by “a written contract showing an intention to charge property with a 

debt or obligation.”  Id.  Similarly, under Colorado statute: 

Mortgages, trust deeds, or other instruments intended to secure the payment of an 

obligation affecting title to or an interest in real property shall not be deemed a 

conveyance, regardless of its terms, so as to enable the owner of the obligation 

secured to recover possession of real property without foreclosure and sale, but the 

same shall be deemed a lien.  

 

C.R.S. § 38-35-117.  Here, the 2014 Note clearly and unambiguously evidences an intention to 

charge the Property with Humphrey’s debt to Yates.  Humphrey expressly pledged the Property 

as “collateral offered to Yates to secure the debt owed to Yates by Humphrey.”  Ex. B at 3, ¶ E.  

This is, by itself, sufficient language to create an equitable lien.  The 2014 Note further states: 

“This Agreement serves as the document allowing for the assigning [of] title to . . . 4935 Pearl by 

Humphrey to Yates if Humphrey does not make the Interest or Principle [sic] payments owed to 

Yates as defined by this Agreement . . . .”  Id. at 4, ¶ 5.  Colorado law is clear that, although such 

language does not operate as an actual conveyance of the Property, it creates a lien on the 

Property.  § 38-35-117.  Because the 2014 Note clearly and unambiguously evidences an intent 

to pledge the Property to secure repayment of Humphrey’s debt, Yates has an enforceable lien on 

the Property.  See Griffin v. United Bank of Denver, 580 P.2d 818, 820 (Colo. App. 1978) 

(holding that promissory note created a lien on real property and right in lienholder to foreclose 

because, “[w]hatever the form of the contract, if there is an intent to create a security interest in 

real property, the contract gives rise to an equitable mortgage”).      

 Second, and in the alternative, an equitable lien can be created “by a court of equity, out 

of general considerations of right and justice, as applied to the relations of the parties and the 

circumstances of their dealings.”  Leyden, 782 P.2d at 9.  Here, Yates was willing to loan 
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Humphrey funds only if he agreed to pledge the Property to secure repayment.  Yates Dec. ¶ 1.  

While perhaps lacking the formal trappings of a promissory note and deed of trust prepared by an 

attorney, this fundamental term of their deal was confirmed and memorialized in the 2014 Note.  

Ex. B at 3-5.  Humphrey never expressed an intent contrary to that fundamental term.  Yates 

Dec. ¶ 4.  Inequity and injustice would result if the central term of the deal between Yates and 

Humphrey is not recognized and enforced.  See, e.g., Leyden, 782 P.2d at 10 (declaring equitable 

lien in part because “execution of the promissory note was tied to petitioner’s relinquishment of 

her interest in the property, and repayment of the note was conditioned in part on events 

involving disposition of the property”).  Thus, this Court should declare, based upon the relations 

of the parties and the circumstances of their dealings, that Yates has an enforceable lien on the 

Property.    

 Both the plain terms of the 2014 Note and circumstances surrounding that transaction 

created an equitable lien on the Property in favor of Yates, rendering Yates a secured creditor in 

this proceeding.  Yates merely asks that this Court to formally declare as much, settling for good 

the controversy the Receiver has raised as to this issue.  See Leyden, 782 P.2d at 11-12 

(upholding declaration of equitable lien). 

III. Appointment of the Receiver Has No Effect On the Enforceability of Yates’ Lien   

 To the extent the Receiver suggests that its appointment somehow abrogated Yates rights 

as a secured creditor, the Receiver is incorrect.  The Receiver took control of the Property subject 

to Yates’ lien and Yates is entitled to all rights afforded secured creditors in the Receivership 

Action.4   

                                                           
4 Yates is only asking this Court to recognize the enforceability of his lien and status as a secured 

creditor.  Yates is not at this time seeking a declaration on the issue of lien priority as between he 

and Murphy.  Although Yates does not dispute that Murphy was first to record, fact issues may 
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 As a threshold matter, nothing in C.R.C.P. 66 or the Amended Order Appointing 

Receiver empower the Receiver to extinguish Yates’ contractual rights as a secured creditor.  To 

the contrary, “appointment of a receiver does not determine any rights nor destroy any liens.  The 

receiver merely becomes an assignee of the insolvent, having exactly the same rights that he 

had.”  Maxl Sales Co. v. Critiques, Inc., 769 F.2d 1293, 1297 n.2 (10th Cir. 1986); see also 

Ticonic Nat’l Bank v. Sprague, 303 U.S. 406, 412 (1938) (“liens, equities, or rights arising prior 

to insolvency and not in contemplation thereof, are not invalidated”); Marshall v. New York, 254 

U.S. 380, 385 (1920) (“a receiver appointed by a federal court takes property subject to all liens, 

priorities, or privileges existing or accruing under the laws of the state”).  The 2014 Note created 

a lien on the Property in favor of Yates, effective on July 28, 2014.  Because the Property was 

subject to Yates’ lien when the Receiver was appointed, the Receiver took control of the 

Property subject to that lien.  Yates’ rights were unaffected.    

 The fact that Yates did not “record” his lien before the Receiver was appointed is of no 

consequence.  C.R.C.P. 66 does empower a receiver to disregard a lien that predates 

appointment.  Even under the strictures of the bankruptcy code, an unrecorded equitable lien 

renders the lien holder a secured creditor.  See In re Donahue, 862 F.2d 259, 266 (10th Cir. 

1988) (declaring that unrecorded divorce decree created an equitable lien and “secures the debt 

owed by Donahue and makes discharge of her claim as unsecured improper”); see also Hoxworth 

v. Blinder, 170 B.R. 438, 442 (Bankr. D. Colo. 1994) (“funds subject to an equitable lien do not 

become part of the bankruptcy estate”).  Here, Yates’ lien existed before appointment of the 

                                                           

exist as to whether Murphy—like Humphrey—had notice that the Property was encumbered,  

§ 38-35-109, or acquired his deed of trust on the Property with knowledge or notice of Yates’ 

lien.  See Leyden, 782 P.2d at 12.  If, however, the Receiver liquidates both Harrison Street and 

the Property and the proceeds are sufficient to satisfy both Yates’ and Murphy’s secured claims, 

any dispute over lien priority as between Yates and Murphy will be moot.     
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Receiver and has not (and cannot) be extinguished by appointment or subsequent actions of the 

Receiver.5  Thus, Yates is entitled to secured creditor status in this proceeding and all attendant 

rights.    

CONCLUSION 

 Yates seeks no more relief than he is entitled to under the 2014 Note and well-established 

Colorado law, namely, to have this Court declare that he has an enforceable lien on the Property 

and the rights of a secured creditor in this proceeding.  It is neither extraordinary nor uncommon 

for Colorado courts to grant such relief and, ordinarily, Yates could obtain it (and more) in a 

routine civil action.  See Griffin, 580 P.2d at 820 (upholding right of equitable lienholder to 

foreclose).  But, because this Court has exercised exclusive jurisdiction over the Property, this 

Court is the only forum in which Yates can confirm and enforce his security interest.  For the 

foregoing reasons, Yates respectfully requests that this Court declare (1) that Yates has an 

enforceable lien on the Property and (2) that Yates is a secured creditor in this proceeding.         

 

Dated:  November 3, 2017 /s/ Kyler K. Burgi 

Kyler K. Burgi 

Jason M. Lynch 

DAVIS GRAHAM & STUBBS LLP 

 

Attorneys for Claimant Porter Yates 

                                                           
5 Although the Court need not reach this issue in order to grant Yates’ request for relief, Yates 

also took additional steps to perfect his security interest.  First, in November 2016, well before 

the claims process was even initiated in this proceeding, Yates recorded the Affidavit.  Ex. B.  

Although the Affidavit was not a traditional Public Trustee deed of trust, it placed third-parties 

on notice of Yates’ pre-existing lien created by the 2014 Note.  Id. at 1 (“Lender provides notice 

that it holds a security interest in the Property”); see also Leyden, 782 P.2d at 13 (recording of 

instrument giving rise to lien conferred constructive notice on transferee).  In April 2017, Yates 

obtained judgment against Humphrey personally for the full amount owed under the 2014 Note.  

He then recorded that judgment.  Ex. D.  To the extent an act of recording was required to perfect 

and render Yates’ lien enforceable—and it was not, both actions are sufficient to satisfy any such 

requirement and perfect Yates’ lien on the Property.   
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1              MR. CORRY:  So that will be the guidance
2 we get as to whether to go individually?
3              JUDGE MONTGOMERY:  Right now, yeah.
4              MR. CORRY:  So right now, don't?
5              JUDGE MONTGOMERY:  Right now, don't.  You
6 are not foreclosed in the future from making a
7 different decision.
8              MR. CORRY:  Okay.  And that acts as a
9 tolling of the statute of limitations?  Just kidding.

10 Thank you.
11              MR. BRUGGEMAN:  Your Honor, this is Nate
12 Bruggeman from the attorney general's office.
13              Just for the benefit of everybody that's
14 in the room, since it came up, the State did file an
15 appeal of the Court's orders regarding whether the
16 receiver had to be licensed or not.  The state has
17 filed its opening briefs.  That's in the process of
18 being adjudicated by the Court of Appeals now.  I
19 didn't know if everybody was aware of that, so I
20 thought it might be useful.
21              JUDGE MONTGOMERY:  Thank you.  All right.
22 So I think everyone here on receiver issues can be
23 excused, and we will turn to divorce issues.
24              MR. TANNER:  I'm sorry, one more thing
25 while we're still on the receivership, Your Honor.
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1              The one motion that's pending that I
2 appreciate the Court could look at at its earliest
3 convenience is the motion to sell the Pearl Street
4 property.  Again, our belief of the law is the Court
5 is allowed to sell that property free and clear to the
6 buyer; however, any claims, liens, and encumbrances
7 against the property attach to the proceeds as they
8 come in.
9              So the parties that have secured claims

10 against that property are as secured as they were
11 before.  The security is cash now rather than the
12 property.  And that way the buyer -- but the buyer can
13 get an order that the property is free and clear.
14              I guess the only issue that I've got
15 regarding that that I would ask for you not to sign
16 the order now, if that's the Court's preference,
17 because there were objections, is what I heard this
18 morning that maybe the order appointing the receiver
19 doesn't mention the Pearl Street property.  We would
20 like to get that cleaned up before you ordered it
21 sold, if that was your inclination.  If you could
22 direct your attention to that sooner than later.
23              JUDGE MONTGOMERY:  My inclination having
24 read the motion and all of the responses to the motion
25 was to sign the order selling the property -- allowing
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1 the receiver to move forward with selling the
2 property.
3              MR. TANNER:  What I would do, Your Honor,
4 then, is within 24 hours I will submit to the Court
5 maybe a proposed order that clearly states that the
6 property is in the estate, and then allows the sale
7 because I wouldn't want there to be a technical
8 problem that the property is not in the estate when
9 you order it sold.  But I will get that in tomorrow.

10              MR. BURGI:  Your Honor, Kyler Burgi for
11 Porter Yates.  If I could just ask for some
12 clarification.  Our concern, as you saw from our
13 brief, was that the property would be sold and the
14 proceeds would just be put into the receivership
15 estate, and there wasn't any plan or really clear idea
16 as to how our security interest would attach to those
17 proceeds.
18              In other words, there wasn't any
19 suggestion that the receiver would hold those proceeds
20 in trust for secured creditors, it just seems like the
21 funds would be sort of dumped into the general
22 receivership fund, and that is something that doesn't
23 offer secured claimants adequate protection.  So I
24 would just ask for some clarification as to how that's
25 going to work.
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1              MR. TANNER:  Well, what would happen is
2 the proceeds would come in, and then if the receiver
3 wanted to do anything with them, he would have to file
4 a motion with the Court, and everybody would have
5 notice and they could object at that time and say,
6 wait a minute, we have a senior lien, and that money
7 should not be spent on anything other than paying us.
8              JUDGE MONTGOMERY:  Any liens, security
9 interests on the Pearl Street property are transferred

10 to the proceeds, whatever amount they are, and can't
11 be disbursed without a Court order.
12              MR. BURGI:  Understood.  Thank you for
13 clarifying.
14              MS. WELLS:  Your Honor, this is Kristi
15 Wells.
16              I'm asking for a piece of clarification
17 as well.  If you go ahead and sign the order as it
18 stands right now, I don't recall a proposed order said
19 that you would then later get to approve any sale
20 price, or if --
21              MR. TANNER:  That's absolutely correct,
22 Your Honor.  We haven't even started marketing it,
23 really.  There is no buyer; there is no contract.  If
24 we get the Court order, we find the best buyer, there
25 is a vigorous competitive bid, and then you have to
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COURT,DISTRICT COUNTY, COLORADODENVER

Court Address:
1437 Bannock Street, Rm 256, Denver, CO, 80202

Plaintiff(s) PORTER YATES

v.

Defendant(s) KIRI HUMPHREY

COURT USE ONLY
Case Number: 2017CV30013

Division: 269 Courtroom:

Order: Plaintiff's Motion for Summary Judgment w/attach

The motion/proposed order attached hereto: GRANTED.

This matter is before the Court on Plaintiff's Motion for Summary Judgment.  Porter Yates ("Yates") loaned Kiri Humphrey 
("Humprey") the sum of $1,250,000, which loan is evidenced by a Debt Conversion and Promissory Note.  The Promissory 
Note provides for the accrual of interest at the rate of 12% per annum until paid in full.  Although Humphrey made certain 
interest payments to Yates during the term of the loan, the obligation has matured in full and Humphrey has failed and 
refused to satisfy the amounts due and owing.

 

The Court takes the allegations in Yates' Motion for Summary Judgment and Affidavit as true.  Humphrey has failed to timely 
file a response to the Motion for Summary Judgment.  As such, the Motion for Summary Judgment is deemed confessed.  
There are no genuine issues of material fact to be determined at trial and Yates is entitled to summary judgment.  Urban v. 
Beloit Corp., 711 P.2d 685 (Colo. 1985).

 

The Court hereby enters judgment in favor of Porter Yates and against Kiri Humphrey in the principal amount of One Million 
Four Hundred and Fifty Five Thousand Dollars ($1,455,000), plus interest at the rate of 12% per annum accruing from and 
after March 1, 2017, until paid in full.

Issue Date: 4/3/2017

DAVID H. GOLDBERG 

District Court Judge

DATE FILED: April 3, 2017 1:04 PM
CASE NUMBER: 2017CV30013



DISTRICT COURT, DENVER COUNTY, COLORADO 

 
Denver City and County Building 
1437 Bannock St. 
Denver, Colorado 80202 

 COURT USE ONLY  
 

Plaintiff: PORTER YATES 

v.  

Defendant: KIRI HUMPHREY 

Kyler K. Burgi, #46479 
Jason M. Lynch, #39130 

Case No. 20017CV30013 

Ctrm. 269 

DAVIS GRAHAM & STUBBS LLP 
1550 17th Street, Suite 500 
Denver, CO 80202 
Telephone: 303.892.9400 
Facsimile: 303.893.1379 
E-mail: kyler.burgi@dgslaw.com 

jason.lynch@dgslaw.com 
  

Attorneys for Plaintiff Porter Yates 
 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 
 Pursuant to C.R.C.P. 56, Plaintiff Porter Yates (“Yates”), by and through undersigned 

counsel, respectfully submits this motion for summary judgment.1 

INTRODUCTION 

 Yates loaned Defendant Kiri Humphrey (“Humphrey”) $1,250,000.  Yates and 

Humphrey documented the terms of the loan clearly and unambiguously in a Debt Conversion 

and Promissory Note, which they both signed.  Humphrey breached the Debt Conversion and 

Promissory Note when he failed to pay the amounts due on the note’s maturity date, and he has 

                                                 
1 Certificate of Conferral: Undersigned counsel for Plaintiff conferred in good faith with 
counsel for Defendant regarding this motion.  Defendant opposes the relief sought. 
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taken no action to remedy his default after Yates sent Humphrey a letter declaring the note due 

and payable.  The Court should enter summary judgment in favor of Yates because the 

undisputed facts show that Humphrey and Yates created a valid promissory note, that Yates 

performed by loaning Humphrey money, that Humphrey failed to repay the note when due, and 

that Yates suffered damages by being deprived of the repayment owed to him.     

STATEMENT OF UNDISPUTED FACTS 

 The following Statement of Undisputed Facts is based upon the Affidavit of Porter Yates 

(“P. Yates Aff.”), attached as Exhibit A, the Debt Conversion and Promissory Note, and 

Defendant’s admissions contained in his Amended Answer. 

1. In 2013 and 2014, Yates made loans to Humphrey totaling $1,250,000 (the 

“Loaned Amount”).  Compl. ¶ 5; Am. Ans. ¶ 5; see also P. Yates Aff. ¶ 1.  

2. On July 28, 2014, Humphrey and Yates executed a Debt Conversion and 

Promissory Note (the “Note”), a true and accurate copy of which is Attachment 1 to the Affidavit 

of Porter Yates.  Compl. ¶ 6; Am. Ans. ¶ 6; P. Yates Aff. ¶ 2.      

3. The Note is in the amount of $1,250,000 (the “Principal”) and was intended to 

and does evidence the Loaned Amount.  P. Yates Aff. ¶ 3; id., Att. 1 ¶ D. 

4. The Note accrues interest at 12% per annum and required Humphrey to make six 

monthly interest payments of $12,500, with the first interest payment due September 1, 2014 and 

the final interest payment due February 1, 2015.  P. Yates Aff. ¶ 4; id., Att. 1 ¶¶ 4, 4.1.  

5. The Note matured on February 1, 2015 (“Maturity Date”), on which date the Note 

required Humphrey to pay the Principal and a bonus payment of $12,500 (“Bonus Payment”).  P. 

Yates Aff. ¶ 5; id., Att. 1 ¶ 3. 

Atta
chment to

 Order 
- 2

017CV30013 



-3- 
 

6. Yates fully funded the Note, and did so in reliance on the promises Humphrey 

made within the Note.  Pursuant to the Note, Yates applied $12,500 to the August 1, 2014 

interest payment.  P. Yates Aff. ¶ 7.  

7. Humphrey made two additional $12,500 interest payments, one in September 

2014 and one in October 2014.  P. Yates Aff. ¶ 8.   

8. Humphrey did not make the remaining four of the six required interest payments.  

Humphrey did not pay the Principal or the $12,500 Bonus Payment on the Maturity Date.  P. 

Yates Aff. ¶ 9.   

9. Yates has declared the Note due and payable and has required in writing that 

Humphrey pay all amounts due under the Note, but Humphrey has failed to do so.  Compl. ¶ 11; 

Am. Ans. ¶ 11; P. Yates Aff. ¶ 10.    

10. As of March 1, 2017, the Principal together with the Bonus Payment and all 

accrued but unpaid interest was $1,455,000.00.  P. Yates Aff. ¶ 12; id., Att. 2. 

11. Interest continues to accrue at 12%, or $410.96 per day.  P. Yates Aff. ¶ 13.   

STANDARD OF REVIEW 

Under Rule 56(c), summary judgment is appropriate where the “there is no genuine issue 

as to any material fact and . . . the moving party is entitled to judgment as a matter of law.”  The 

moving party initially has the burden of showing that there is no genuine issue of material fact 

for trial and that it is entitled to judgment as a matter of law.  Urban v. Beloit Corp., 711 P.2d 

685, 687 (Colo. 1985).  Once the moving party has met this initial burden, the nonmoving party 

must go beyond the pleadings and designate evidence that presents a genuine issue of material 

fact for trial.  C.R.C.P. 56(e); Urban, 711 P.2d at 687.  If the nonmoving party fails to present 
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such evidence, the moving party is entitled to judgment as a matter of law.  C.R.C.P. 56(e); 

Copper Mountain, Inc. v. Indus. Sys., Inc., 208 P.3d 692, 696 (Colo. 2009). 

ARGUMENT 

Under Colorado law, “Promissory notes are subject to the principles of interpretation and 

construction that govern contracts generally.”  Castle Rock Bank v. Team Transit, LLC, 292 P.3d 

1077, 1081 (Colo. App. 2012) (citing Cache Nat'l Bank v. Lusher, 882 P.2d 952, 956-57 (Colo. 

1994)).  To establish a breach of note or breach of contract claim, a plaintiff must demonstrate:  

(1) the existence of a note or contract; (2) performance by the plaintiff or some justification for 

nonperformance; (3) failure of the defendant to perform; and (4) damages to the plaintiff.  See W. 

Distrib. Co. v. Diodosio, 841 P.2d 1053, 1058 (Colo. 1992); CJI-Civ. 30:01.  Colorado courts 

recognize that summary judgment on a promissory note is proper when there is no dispute that a 

defendant failed to pay amounts when due.  See Fed. Land Bank of Wichita v. Deatherage, 739 

P.2d 905, 906 (Colo. App. 1987); First Nat’l Bank of Tribune, Kan. v. Lohman, 827 P.2d 583, 

586 (Colo. App. 1992).    

There is no genuine dispute of fact as to the first element of Yates’ breach of note claim.  

Humphrey admits that the Note exists and that he executed it.  Statement of Undisputed Facts 

(“SUF”) ¶ 2.  The Note represents Humphry’s obligation to repay Yates, and its terms, including 

the Principal, interest rate, interest payment schedule, and maturity date, are clear and 

unequivocal.  P. Yates Aff., Att. 1; see also Van Cise, Phillips & Goldberg v. Jelen, 593 P.2d 

973, 975 (Colo. 1979) (“The language of the note was unqualified and manifested an intention of 

the parties to form a binding contract.”).     
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As to the second element, Yates fully funded the Note, and properly applied $12,500 to 

the August 1, 2014 interest payment.  SUF ¶¶ 1, 6.  No other performance was required of Yates, 

nor has Humphrey, as he must if he wishes to dispute this element, pled with particularity any 

failure of Yates’ performance or of a condition precedent.  See C.R.C.P. 9(c) (“A denial of 

performance or occurrence [of conditions precedent] shall be made specifically and with 

particularity . . . .”).       

As to the third element, Yates declared the Note due and payable and demanded in 

writing payment of all amounts due.  SUF ¶ 9.  Humphrey nevertheless failed to make four of the 

six required interest payments and failed to pay the Bonus Payment and Principal on the 

Maturity Date.  Id. ¶ 8.  Each such failure constitutes a breach of the Note  

As to the fourth element, Yates has suffered damages in the form of amounts due under 

the Note, which are readily calculable from the Note’s terms.  As of March 1, 2017, the 

Principal, Bonus Payment, and accrued but unpaid interest totaled $1,455,000.  See SUF ¶ 10; P. 

Yates Aff., Att. 2.  Interest continues to accrue in the amount of $410.96 per day.  SUF ¶ 11.    

Because undisputed facts establish all four elements of Yates’ claim for breach of the 

Note, Yates is entitled to summary judgment on his First Claim for Relief.2  This Court can enter 

summary judgment in favor of Yates in the specific amount of $1,455,000 plus $410.96 

multiplied by the number of days between March 1, 2017 and the date of judgment.3   

                                                 
2 Defendant’s Amended Answer refers to a dissolution of marriage proceeding between 
Humphrey and Kelsy Yates.  That proceeding, however, has no effect on this Court’s ability to 
render judgement against Humphrey.  See In re Jorgenson, 143 P.3d 1169, 1174 (Colo. App. 
2006) (“The [divorce] court has jurisdiction to enter orders only as between the parties and 
cannot affect the rights of a third-party creditor.”). 
3 In his Complaint, Yates pleaded claims for promissory estoppel and unjust enrichment as 
alternative theories to his claim for breach of contract.  Because the undisputed facts show that 
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CONCLUSION 

Yates respectfully requests that this Court grant summary judgment on his First Claim for 

Relief and enter final judgment against Humphrey for $1,455,000.00 plus interest accruing after 

March 1, 2017 at the rate of 12%, or $410.96 per day, post judgment interest, and costs pursuant 

to C.R.S. § 13-16-104.    

Dated:  March 6, 2017.  

/s/ Kyler K. Burgi 
Kyler K. Burgi, #46479 
Jason M. Lynch, #39130 
DAVIS GRAHAM & STUBBS LLP 
1550 17th Street, Suite 500 
Denver, CO 80202 
Telephone:  303.892.9400 
Facsimile:  303.893.1379 
 
Attorneys for Plaintiff Porter Yates 

 

  

                                                                                                                                                             
Yates is entitled to summary judgment on his breach of contract claim, Yates’ alternative 
theories of promissory estoppel and unjust enrichment are not addressed in this motion.  Should 
the Court enter summary judgment on Yates’ breach of contract claim, Yates will withdraw the 
Second and Third Claims for Relief for promissory estoppel and unjust enrichment, respectively. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 6th day of March, 2017, a true and correct copy of the 
foregoing PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT was filed and served via 
ICCES on the following: 

 
 
John Goutell 
The Minerva, LLC 
3457 S. University Blvd., #528 
Highlands Ranch, CO 80126 
john@theminerva.com 

/s/ Paige Finnell  

 
In accordance with C.R.C.P. 121 §1-26(9), the original of this document with original signatures will be 
maintained in the offices of Davis Graham & Stubbs LLP and made available for inspection by other 
parties or the Court upon request. 
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DISTRICT COURT, DENVER COUNTY, COLORADO 

 
Denver City and County Building 
1437 Bannock St. 
Denver, Colorado 80202 

 COURT USE ONLY  
 

Plaintiff: PORTER YATES 

v.  

Defendant: KIRI HUMPHREY 

Kyler K. Burgi, #46479 
Jason M. Lynch, #39130 

Case No.  

Ctrm.  

DAVIS GRAHAM & STUBBS LLP 
1550 17th Street, Suite 500 
Denver, CO 80202 
Telephone: 303.892.9400 
Facsimile: 303.893.1379 
E-mail: kyler.burgi@dgslaw.com 

jason.lynch@dgslaw.com 
  

Attorneys for Plaintiff Porter Yates 

COMPLAINT 

 
Plaintiff Porter Yates (“Plaintiff”) for his Complaint states and alleges as follows:  
 

PARTIES, JURISDICTION, AND VENUE 
 

1. Plaintiff is a resident of the State of New York.   

2. Defendant Kiri Humphrey (“Humphrey”) is an individual who resides in Denver, 
Colorado.   

3. This Court has personal jurisdiction over Humphrey because he is a resident of 
Colorado.    

4. Venue is proper in this Court pursuant to C.R.C.P. 98 because Humphrey resides 
in Denver County, Colorado.   

GENERAL ALLEGATIONS  

5. In 2013 and 2014, Plaintiff made loans to Humphrey totaling $1,250,000. 

 DATE FILED: January 3, 2017 2:50 PM 
 FILING ID: ADD0051FA7F4E 
 CASE NUMBER: 2017CV30013 
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6. On July 28, 2014, Humphrey executed a Debt Conversion and Promissory Note in 
favor of Plaintiff in the amount of $1,250,000 to evidence Plaintiff’s loans to Humphrey.  A true 
and accurate copy of the Debt Conversion and Promissory Note (the “Note”) is attached hereto 
as Exhibit A, and is incorporated by reference.1 

7. The Note accrues interest at 12% per annum.  Humphrey was obligated to make 
six monthly interest payments of $12,500, with the first interest payment due on September 1, 
2014 and the final interest payment due February 1, 2015.       

8. The Note matured on February 1, 2015 (the “maturity date”), on which date 
Humphrey was required to pay the full principal balance of the Note and a bonus payment of 
$12,500.   

9. Plaintiff has fully performed his obligations under the Note.   

10. Humphrey failed to make the last four of the six required monthly interest 
payments.  Humphrey did not pay the full principal balance of the Note on February 1, 2015 or 
the $12,500 bonus payment, even after notice.   

11. Plaintiff has declared the Note due and payable and has requested in writing that 
Humphrey pay all amounts due under the Note, but Humphrey has failed to do so.   

12. No unsatisfied conditions precedent exist that would preclude Plaintiff from 
pursuing any remedies available under applicable law to enforce the terms of the Note.   

13. As of January 1, 2017, the principal amount of the Note together with all accrued 
but unpaid interest is $1,455,200.00.   

FIRST CLAIM FOR RELIEF 
(Breach of Contract) 

14. Plaintiff incorporates the above allegations as if fully set forth herein. 

15. In executing the Note, Humphrey entered into a valid, enforceable contract with 
Plaintiff to make payments in accordance with the terms therein.     

16. Plaintiff has fully performed his obligations under the Note.   

17. Humphrey breached the Note by failing to pay amounts due. 

18. All conditions precedent to Plaintiff’s right to recover have occurred.       

19. Humphrey’s actions have caused damages to Plaintiff in an amount to be 
determined at trial.  
                                                 
1 Bank account information has been redacted from Exhibit A. 



3 
 

SECOND CLAIM FOR RELIEF 
(Promissory Estoppel) 

20. Plaintiff incorporates the above allegations as if fully set forth herein. 

21. Humphrey made promises to Plaintiff concerning repayment of the Note.   

22. Humphrey should have reasonably expected that his promises would induce 
action or forbearance by Plaintiff. 

23. Plaintiff in fact reasonably relied on Humphrey’s promises to Plaintiff’s 
detriment. 

24. Humphrey’s promises must be enforced to prevent injustice. 

THIRD CLAIM FOR RELIEF 
(Unjust Enrichment) 

25. Plaintiff incorporates the above allegations as if fully set forth herein. 

26. Plaintiff conferred benefits on Humphrey, including, but not limited to, the 
amounts Plaintiff loaned Humphrey under the Note. 

27. Humphrey accepted or realized such benefits under circumstances that would 
render it unjust for Humphrey to retain such benefits.   

28. Humphrey’s failure to repay Plaintiff for the benefits he received under the Note 
constitutes unjust enrichment and has damaged Plaintiff in an amount to be determined at trial. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff Porter Yates hereby requests the following relief: 

A. Damages, in an amount to be proved at trial. 

C. Costs, pre- and post-judgment interest, together with all such other legal and 
equitable relief as the Court deems just and proper. 
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Dated: January 3, 2017. 

/s/ Kyler K. Burgi 
Kyler K. Burgi, #46479 
Jason M. Lynch, #39130 
DAVIS GRAHAM & STUBBS LLP 
1550 17th Street, Suite 500 
Denver, CO 80202 
Telephone:  303.892.9400 
Facsimile:  303.893.1379 
 
Attorneys for Plaintiff Porter Yates 

 
 
Plaintiffs’ Address: 
113 S. 2nd Street #1A 
Brooklyn, NY 11249 
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 I, Porter Yates, being over the age of eighteen, based upon my own personal knowledge, 

state and affirm as follows: 

DISTRICT COURT, DENVER COUNTY, COLORADO 
Denver City and County Building 
1437 Bannock St. 
Denver, Colorado 80202 
720-865-8301 

 COURT USE ONLY  
 

 
In re the Receivership Estate of MYH  
 
And Concerning:   
 
Alpine Herbal Wellness, LLC, Serenity Moon Wellness 
Center, LLC; Walnut Associates, LLC; ADG Herbal Wellness 
Center, Inc.; FL89, LLC; Frosted Leaf, LLC; Big Mouth 
Snacks, LLC; Lightshade Productions, LLC; 399 Harrison 
Street, LLC; Straight River, LLC; Vape Tools, LLC; 11975 
East 40th Avenue, LLC; 420 Events, LLC; Canna Co., LLC; 
and Kiri A. Humphrey  
 
Claimant:  Porter Yates 
 
Kyler K. Burgi, #46479  
Jason M. Lynch, #39130 

Case No. 2017CV31274 

Division:  303 

 

DAVIS GRAHAM & STUBBS LLP 
1550 17th Street, Suite 500 
Denver, CO 80202 
Telephone: 303.892.9400 
Facsimile: 303.893.1379 
E-mail: kyler.burgi@dgslaw.com 

jason.lynch@dgslaw.com 
 
Attorneys for Claimant Porter Yates 

 

 
 

DECLARATION OF PORTER YATES 



 

-2- 
 

1. In or around July 2014, Humphrey approached me and asked for an additional 

loan.  I agreed to loan Humphrey additional funds, but insisted that he pledge real property as 

collateral to secure the repayment of the loan.   

2. On July 28, 2014, Kiri Humphrey (“Humphrey”) and I executed the Debt 

Conversion and Promissory Note (the “2014 Note”), a true and accurate copy of which is Exhibit 

B to the Motion for Declaration of Enforceable Security Interest in the Pearl Street Property (the 

“Motion”).   

3. I am not an attorney and I did not consult with an attorney regarding the 2014 

Note prior to executing it.   

4. Pursuant to the Note, I loaned Humphrey $1,250,000.  In return, Humphrey 

agreed to pledge property he owned or controlled located at 4935 Pearl Street, Denver, Colorado 

(the “Property”) to secure repayment of the 2014 Note.  At no time did Humphrey express any 

intent contrary to the terms of the 2014 Note.    

5. I fully funded the Note, but Humphrey failed to make all required payments under 

the 2014 Note.  He was in default under the Note as of February 2015, at the latest.     

6. I did not initially record the 2014 Note and did not insist that Humphrey execute a 

traditional deed of trust with the Public Trustee a party thereto.   

7. Although I was unaware of the transaction at the time, I later learned that 

Humphrey, while in default under the 2014 Note, executed a Deed of Trust on the Property in 

favor of William Murphy.   
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8. Although I later attempted to obtain a traditional deed of trust from Humphrey, I 

was unsuccessful.  On November 17, 2016, I recorded a General Affidavit in Respect of Deed or 

Deed of Trust, a true and correct copy of which is attached to the Motion as Exhibit B.     

9. On January 3, 2017, I filed suit against Humphrey in the District Court for the 

City and County of Denver.  In April 2017, the court granted summary and final judgment 

against Humphrey on the 2014 Note in the amount of $1,455,000, plus post-judgment interest.  

On April 28, 2017, I recorded the Transcript of Judgment, a true and correct copy of which is 

attached to the Motion as Exhibit E. 
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I declare under penalty of perjury under the law of Colorado that the foregoing is true and 
correct.   
 
Executed on this ______ day of November, 2017, in Brooklyn, New York. 
 
 
________________________________   
Porter Yates 

 

2nd
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